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EASLEY, JUSTICE, FOR THE COURT:

STATEMENT OF THE CASE

1. William L. Wiley (Wiley) was charged with capitd murder in a DeSaoto County robbery thet left

store owner JB. Turner dead and his daughter serioudy injured as wdl as blind* Wiley lay in wait for

The complete factud scenarioissat out in Wiley v. State, 449 So.2d 756 (Miss. 1984).



ome time outsde the store for Turner and his daughter and then shot and robbed them as they were
dosngthegore. The sawed-off shotgun used in the murder was traced to Wiley, who was|aer arrested
and subsequently confessed. Wiley wastried, convicted, and sentenced to degth in 1982.

2. Ondirect goped his conviction was afirmed by this Court, but the case was remanded for re-
sentencing because of comments made by the prasecutor regarding appellate review.  Wiley v. State,
449 S0.2d 756 (Miss. 1984). Wiley was again sentenced to degth in 1984, and this Court afirmed the
case. Wiley v. State, 484 S0.2d 339 (Miss. 1986). His petition for rehearing was denied by this Court
aswas his petition for writ of certiorari to the United States Supreme Court. Wileyv. Mississippi, 479
U.S. 906, 107 S.Ct. 304, 93 L.Ed.2d 278, reh'g denied, 479 U.S. 999, 107 S.Ct. 604, 93 L.Ed.2zd
604 (1986). Thereefter, Wiley filed a petition for pogt-conviction relief that was denied by this Court.
Wiley v. State, 517 So.2d 1373 (Miss. 1987). His mation for rehearing was denied, and again the
United States Supreme Court dedlined review of thecase. Wiley v. Mississippi, 486 U.S. 1036, 108
S.Ct. 2024, 100 L.Ed.2d 610, reh'g denied, 487 U.S. 1246, 109 S.Ct. 6, 101 L.Ed.2d 957 (1988).
13.  Wileythenfiled apetition for awrit of habess corpus that was denied by the U.S. Didrict Court
viaunpublished opinion. He gppedled to the U.S. Court of Appeds for the Fifth Circuit which held that
Wiley's desth sentence wias improper because the sentencing jury was improperly ingructed as to the
"espeddly heinous, arodousor crud” aggravating drcumdance. Wiley v. Puckett, 969 F.2d 86 (5th
Cir. 1992). ThisCourt remanded for anew sentencing hearing. Wiley v. State, 635 So0.2d 802 (Miss.
1993). In 1995, Wiley was again sentenced to deeth. Wiley gopeded, and this Court affirmed. Wiley

v. State, 691 So.2d 959 (Miss. 1997), reh'g denied, 693 So.2d 384 (Miss. 1997)(mation for



subdtitutionof counsd granted),cert. denied, Wileyv. Mississippi, 522 U.S. 886, 118 S.Ct. 219, 139
L.Ed.2d 153 (1997).

4. Alsnin 1997, Wiley filed a pro se motion to stay execution and to gppoint an atorney in the
United States Didrict Court. Thedidtrict court denied the mation in an unpublished order. He gopeded
to the Ffth Circuit, which entered an unpublished order Saying the execution and remanding the case to
the didrict court. On January 16, 1998, the didrict court gppointed Thomas Levidiatis (Levidiotis) as
counsd and ordered that the hebess petition be filed within Sxty (60) days Shortly theresfter, Robert B.

McDuff (McDuff), present counsd, filed a mation to vacate the gppointment of Levidiotis and subditute
himsdf as counsd without payment which was granted by the digtrict court.

. McDuff and Timathy C. Hester, Brian Miller and Anthony Ficardlo, J., of the Washington, D.C.,

firmof Covington & Burling, then filed amation for post-conviction rdief on Wiley'sbendf that wasdenied
by thisCourt inJunecof 1999. Wileyv. State, 750 S0.2d 1193 (Miss 1999). His motion for rehearing
was denied, and the United States Supreme Court denied cartiorari. Wiley v. Mississippi, 530 U.S.

1275, 120 S.Ct. 2742, 147 L. Ed. 2d 1007 (2000). Alsoin June of 1999, McDuff and counsd filed a
moation for gppointment of compensated counsd and funding for litigation expenses, but it was denied by
this Court in January of 2000.  Wiley then filed an Application for Leave to file Mation to Vacate Degth
Sentence seeking collaterd review of the denid of hismoation for gppointment of compensated counsd and

litigetionfunding, and asking for leaveto present new daimsof ineffectiveasssance of counsd. ThisCourt
denied the gpplication. Wiley v. State, 842 So.2d 1280 (Miss. 2003). Wiley gpparently dill has a
petition for habess corpus pending in the U.S. Didrict Court.

6.  OnJdunel9, 2003, Wiley filed asuccessve gpplication for leaveto fileamation to vacate the deeth

sentence based onthe U.S. Supreme Court decison in Atkinsv. Virginia, 536 U.S. 304, 122 S. Ct.
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2242, 153 L. Ed. 2d 335 (2002). Wiley assarts that Atkins is an intervening dedison afecting a
fundamentd right and dlows him to seek rdief on the bass that he is mentdly retarded and no longer
digble for impogtion of the death pendty. We find that Wiley's daim is without merit and thet the
gpplication should be denied.
ANALYSS

7. InAtkins, 122 S. Ct. 2242, the United States Supreme Court determined that impaogtion of the
degth pendty on mentaly retarded inmates condlituted crud and unusud punishment in violaion of the
Eighth Amendment to the United States Condtitution. TheAtkins decisondid not definewhoisor isnat
mentadly retarded for purposesof digibility for adesth sentencebut instead "leaved g tothe Sate] 9 thetask
of devel oping gppropriatewaysto enforcethecondtitutiond restriction upon [their] execution of sentences.”
122 S. Ct at 2250.
T8. InFoster v. State, 848 So.2d 172 (Miss. 2003), it wasdleged that Ron ChrisFoster had an1Q
score of 80 from atest done a Whitfield in 1990, but the source of this score could not be found in the
gpped record. This Court found thet 1Q aone was not determingtive under Atkins. Foder hed the
following scores on the Wechder test in December 2002, just before his scheduled execution: verbd 1Q
of 68, parformance score of 59 and afull scalescoreis62. Hefurther produced evidenceto the effect thet
he had dways been in soedid or remedid dasses. Dr. Marc Zimmerman, who adminigered the tedts,
dtated thet the resultswere " cong gent with adiagnossof mentd retardation.” Foster, 848 So.2d a 174.
This Court granted leave to procead in the trid court on the issue of mentd retardation and provided the
following sandards

To that end the gandard or definition of mentd retardetion shdll be thet enundiated by the

Suprame Courtin Atkins, espedidly the American Psychiatric Assodiaion'sdefinition of

mentd retardation. American Psychiatric Assodaion, Diagnodic and Satidica Manud
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of Mentd Disorders IV 3946 (4th ed.1994). We further hold that the Minnesota
Muitiphedc Persondity Inventory-11 (MMPI-11) isto be administered Snceits associated
vaidity scaes make the test best suited to detect mdingering. See id. a 683 (defining
maingeaing as the "intentiond production of fase or grosdy exeggerated physicd or
psychologicad symptoms, mativated by externd incentives such as avoiding military duty,
avaidingwork, obtainingfinanda compensation, evading arimina prasascution, or obtaining
drugs’). See also United Statesv. Battle, 235 F.Supp.2d 1301, 1307 (N.D.Ga2001)
(explaining MMP and its vdidity scaes and gating thet "[tjhe MMP isgenerdly agreed
to be difficult to cheat on without getting caught”). Foster mudt prove that he meds the
applicable standard by a preponderance of the evidence pursuant to Miss Code Ann. 88
99-39-23(7). Thisissuewill be consdered and decided by the drcuit court without ajury.
Foster, 848 So.2d at 175.
9. Mentd reardaionisdefined by the American Psychiatric Assodation asSgnificantly sub-average
gengd intdlectud functioning accompenied by sgnificant limitations in adgptive fundioning in two il
areas, uch as communication, sef-care, home living, sodd/interpersond skills, use of community
resources, sdf-direction, functiond academic skills, work, leisure, hedth and safety.? Theonsat of thismust
occur beforeage 18. The American Psychiaric Assoddion aso providesthat mild mentd retardationis
typicaly used to describe someonein the 1Q range of approximately 50 to 703

10. InRussell v. State, 849 So.2d 95 (Miss 2003), Willie Russdl wasfound by one doctor to have
afull scde IQ of 68, which indicated thet Russdl was functioning within the upper range of the mildly
mentally retarded category of intdligence. Another doctor tedtified that Russal's 1Q was 76, "borderline
tolow normd," and thet hewasnot retarded. Evidencewas a0 presented concerning Russdl|'slifebefore

and during hisimprisonment. Russdl too was granted leave to procesd on thisloneissue

ZAmerican Psychiatric Association, Diagnodtic and Statisticdl Manud of Mentd Disorders41 (4th
ed. 2000).

3d. at 42-43.



11. InGoodin v. State, 856 So.2d 267 (Miss. 2003), Howard Goodin relied on evidence which

showed that hehad averbd 1Q of 65, apeformancelQ of 60, for afull scalelQ 60 ontheWechder Ted.
On the Shipley test, Goodin had obtained an esimated 1Q of 50, withinthemildly mentdly retarded range.
Goodin could reed a a second grade leve and do math at afirs grade levd. Thetrid court reported
Goodin'sintdligence leve was "low (IQ bdow 70)." Goodin produced school records showing poor
performance and afidavits from rdatives discussng his srange behavior. The Sate relied on evidence
showing that Goodin hed intentiondly not done aswell as he was capable on the | Q tedts, that he had no
sgnificant neuropsychologica problems, and that hisbehavior during the shoating/robbery at issueand on
thewitnessgand & trid undermined hisdaim of retardetion. ThisCourt nonethdessgranted Goodin leave
to proceed in thetrid court onthisissue

12.  Morerecently, this Court remanded Carr v. State, 873 So.2d 991 (Miss. 2004), to thetrid

court for an evidentiary hearing to determined whether Carr is dill digible for the death pendty. Car
soored in the mildly mentdly retarded range on the WAISR (Parformance 1Q=63; Verbd 1Q=72; Full
Scde 1Q=70). However, the Court aso hdd that the trid court has discretion to limit the scope of the
evidentiary hearing based on the thoroughness of aprior evauetion.
113. InChase v. State, 873 So.2d 1013 (Miss. 2004), this Court granted Chase's gpplication to
proce=d in the trid court on theissue of hisaleged mentd retardation. In doing so, this Court held:
[N]o defendant may be adjudged mentally retar ded for purposes of the Eighth
Amendment, unless such defendant produces, at a minimum, an expet who
expresses an opinion, to areasonable degree of cartainty, that:
1 The defendant is mentdly retarded, as that term is defined by the American
Asodiaionon Menta Retardation and/or The American Psychiaric Assodation;

2. The defendant has completed the Minnesota M ultiphasic Persondity Inventory-I|
(MMP-I1) and/or other dmilar tests, and the defendant is not maingering.



Chase, 873 S0.2d a 1028 (emphasis added). Chase scored a Performance 1Q of 64, aVerbd 1Q of
77 and aFull ScdelQ of 71. Chase dso submitted an affidavit from apsychiarig daing thet he suffers
from mild mental retardetion.

14. Inthecasesubjudice, Wiley assartsthat in May of 2003 he was tested by Dr. Danid Grant and
scored a Parformance 1Q of 68, aVebd 1Q of 73 and a Full Scde 1Q of 68 on the Wechder Adult
Intelligence Scde- 111 (WAISHII). He ataches an dfidavit from Dr. Grant thet his Full Scde 1Q of 68
placeshislevd of intdligencewithinthementdly retarded range. Dr. Grant further assartsthat Wiley meets
the other two definitiond criteriafor mentd retardation in that he has deficitsin adgptive benavior inat leest
two defined areas and that the manifestation of menta retardation was by age 18. Wiley assartsthat he
hes savere defidits in adgptive behavior in communication, functiond academics and hedth and safety.
115.  Prior to 2003, Wiley wastested in 1987 and 1994 under the Wechder Adult Intdligence Scae-
Revised (WAISR) exam by Dr. Billy R. Fox. Wiley asststhat in 1987 he scored a Verbd 1Q of 75,
a Paformance 1Q of 72 and aFull Scde 1Q of 73. Dr. Fox concluded that Wiley's Full Scade score
placed him in the borderline mentdly retarded range. In 1994, Wiley scored a Verbd 1Q of 74, a
Peformancel Q of 83and aFull Scde 1Q of 78. Dr. Fox conduded that Wiley was* withinthe borderline
mentaly retarded rangewith dightly better devel oped and/or functioning performancethen verbd abilities”
116.  Wiley ataches school records indicating that he performed poorly throughout school, that he
repested thefifth and sixth grades and that he dropped out efter theeighth grade. Wiley assartsthat these
school records establish the manifestation of mentd retardetion by age 18. However, the school records
dso indicaetha Wiley had avery poor atendancerecord, missng 59 daysin oneyear, 36in another and
dill 31 in another, and thet he actudly repeated the sixth grade because he dropped out the first time.

Wiley' s atendance record reflects that his best academic performance occurred in the sixth grade when



he hed only ten absences, which was the least number of his academic career. Further, there is no
indicationthat Wiley wasin spedid educationdasses. Also, thereisan affidavit from Wiley' sgrandmoather,
JoAnn Butler, with whom helived and who characterizes Wiley' sacademic achievementsby saying hedid
“pretty wel in school.” Both Wiley and Butler represent thet Wiley quit schod to go to work.

17. The Statedoesnot contest that Atkins isan intervening decision, but asserts thet Wiley does not
meet the test s&t outt by this Court to determine whether heis mentally retarded and therefore not subject
to the deeth pendty. The State assarts that any test done post-Atkins should automaticaly be suspect
when prior test resullts did not demondrate retardation. The State o questions the credentids of Dr.
Grant and atachesan atide detaling ascandd invalving one of the organizationsgranting him catification.
The State assarts that the affidavits and reports reviewed by Dr. Grant are dreedy on file with this Court
as atachments to pleadings in 1987 and 1993 and that they totdly discredit the notion that Wiley is
retarded. The afidavits of Wiley'sfriendsand rdativesassart that Wiley wasagood husband, father, son
and grandson, that he was agood, rdiable worker with steady employment a various employers, thet he
performed household maintenance, repaired automohbiles, babysat children, ran errands, supported his
family and did numerousather things. Wiley wasdsointhe Army until injuring hisleg and getting honorably
discharged. The State assarts that the affidavits do not dlege or establish that Wiley ismentaly retarded.
We agree.

118.  Inhislagt mation for pogt-conviction rdief, Wiley argued that he received ineffective assgance of
counsd because his attorney did not present certain mitigating evidence* Wiley did assart that hiscounsd

falled to present evidence of various mitigating factors, induding thet he had suffered a head injury, been

“Wiley v. State, 842 S0.2d 1280 (Miss. 2003).

8



exposed to traumdic events, and did poorly in school. However, therewas no suggestion that hiscounsd
falled to present mitigating evidencethat Wiley ismentdly retarded andindigiblefor thedegth pendlty. This
Court found thet issue to be without merit and that any rdevant tesimony was introduced by other
witnesses. There was a0 evidence introduced thet Wiley spendsagreet ded of hisprison time studying
the Bible, reading and writing to pen pds.
119.  Inan ealier mation for pog-conviction relief, Wiley argued thet the trid court erred in falling to
ingruct the jury on the mitigating factor of diminished capedity.> Wiley asserted:

The evidencein this case provided more than aufficient basisfor arationd jury toinfer, by

amere preponderance of theevidence, that Wiley suffered from diminished cgpadity a the

time of the shoating: Wiley had suffered head injuriesasachild, had an1.Q. bd ow 80, and

hed been drinking and taking drugs soon before the shoating.
Wiley hed previoudy raised this same argument on direct gpped, and this Court rgjected it.
120.  Now Wiley goparently wantsthis Court to disregard the prior evidence and find that heismentaly
retarded. The prior evidence does not support Wiley's daim that heis retarded, and we agree with the
Sae sfollowing cheracterizaion:

These reports, affidavits and tetimonies do nat paint the picture of a retarded person.

Smply because retarded people do not operate heavy machinery, retarded people do not

adrive tractors, retarded people do not hold jobs for much longer than ayear & atime,

muchlesswork two jobs a atime, retarded people are not admitted to the radio operator

school of the Army, retarded people do nat get driverslicenses, buy carsand drive cars.

Further, retarded people do not support families and seeto it thet dl the bills are paid,

retarded people do not seeto the care of othersand make sure they have enough money,
anice house, and school dothes.

5Wiley v. State, 750 S0.2d 1193 (Miss. 1999).
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121.  ThisCourt gpoke of evolving dandardsin Chase, 873 So.2d a 1024. Wenow find it necessary
to expand on the procedure to be usad in reaching a determination of mentd retardation by holding that
this Court will congder the entire record before it in deciding whether to grant an Atkins hearing.

f22. Thedandard s#t out by this Court in Chase, 873 So.2d a 1028, and cited herein establishesthe
minmumreguirementsfor apersonto beadjudged mentdly retarded. ThisCourt said*[n]o defendant may
be adjudged mentdly retarded. . . unless’ that defendant produces an expert opinion thet the defendant
isretarded and has completed the MMPI-11. That does not mean that every defendant who submits an
expert opinion to this Court and has completed the MMPI-11 will be adjudged mentaly retarded for the
purposesof Atkins. Further, Wiley does not even assart that he has completed the MMPI-I1 or some
dmilar tes to show that heisnot maingering. Thereisamention of the MMPI-II in the 1987 affidavit of
Dr. Fox, but nathing in this mogt recent mation.

123. Asdaed previoudy, mentd retardation is defined asSgnificantly sub-average generd intdlectud
functioning accompenied by Sgnificant limitations in adgptive functioning in two skill aress, the onset of
which occurred before age 18. At best, Wiley and hisexpertsdlege borderlinementd retardation. Wiley
aso assatssgnificant limitationsin adaptivefunctioning. However, thedfidavits, tetimony and Satements
of Wiley and his friendsand family, ovewhdmingly digoute such an assartion. Wiley assartsthat the onset
of hismentd retardation occurred before age 18. However, Wiley wasfirg tested in 1987 when hewas
dmog 33yearsald. Wiley arguesthat hisschoal records establish manifestation beforeage 18. Wefind
thet Wiley's stchodl records are not sufficient to establish mentd retardetion.  Further, we find thet the
overwhdmingweight of the evidenceresolvestheissue of borderlineintdligenceand showsthet Wiley was

not mentaly retarded before age 18. The record shows that Wiley wasanormd, productive ditizen, who
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wasnever characterized as* mentdly retarded” until such time asbeing mentaly retarded became criticaly
important in the redlm of post-conviction rdidf.
CONCLUSION

24.  Wiley presentsinaufficient evidencetha hesuffersfrom sgnificantly sub-averagegenerd intdlectud
functioning accompenied by Sgnificant limitations in adgptive functioning in two skill aress, the onset of
which occurred before age 18.  Accordingly, we deny William Wiley's Application for Leave to Fle
Motion to Vecate Death Sentence on the besis of Atkinsv. Virginia, 536 U.S. 304 (2002).
25. WILLIAM WILEY'S APPLICATION FOR LEAVE TO FILE MOTION TO
VACATE DEATH SENTENCE ON THE BASISOF ATKINSV.VIRGINIA, 536 U.S. 304
(2002), DENIED.

SMITH, CJ., WALLER, P.J., CARLSON AND RANDOLPH, JJ., CONCUR.
COBB, P.J.,, CONCURS IN PART AND DISSENTS IN PART WITH SEPARATE

WRITTEN OPINION JOINED BY DICKINSON, J. DIAZ AND GRAVES, JJ., NOT
PARTICIPATING.

COBB,PRESIDING JUSTICE, CONCURRING IN PART AND DISSENTING IN
PART:
126. | agreewith the mgority’ s podtion that this Court will dways condder the entire record before it
indeciding whether to grant an Atkins/Chase evidentiary hearing. | dso agreethat in cartain casesthere
may exis overwheming weight of the evidence which would endble us to resdlve the issue of mental
retardation without granting such ahearing. However, in my view, the present case amply isnot such a
case.
27. |writesgparady to notemy disagresment with themgority’ scondusion thet, bassd ontherecord
before us, the ovewhdming weight of the evidence compes this Court to find that Wiley is nat mentdly

retarded, thus condusvely denying his motion to vacate his degth sentence. In essence, the mgority
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abandons our carefully writtenstandards and procedures st forthin Chase v. State, 873 So. 2d 1013
(Miss. 2004), and goestoo far in substituting the Court’ seva uation of the evidence and determination thet
Wiley is not mentdly retarded, for the evauaion and determination to the contrary by professond
psychologigstrained in psychologica and mentd retardation evauation procedures.
128. InChase, thisCourt sad:
We hold that no defendant may be adjudged mentaly retarded for purposesof the
Eighth Amendment, unless such defendant produces, & a minimum, an expert who
expresses an opinion, to a reasonable degree of certainty, that: 1. The defendant is
mentdly retarded, as that term is defined by the American Assodiation on Mentd
Retardation and/or The American Psychiaric Assodaion; [and] 2. [t]he defendant hes
completed the Minnesota Multi phasic Persondity Inventory-11 (MMPI-11) and/or other
amilar tegts and the defendant is not mdingering.
Id. a 1029.
129. Further, we said that as aprerequiste to an evidentiary hearing on theissue of mental retardetion,
the defendant mugt atach to his mation (or petition, as the case may be) an afidavit from a leest one
expert, “qudified asan expeart inthefidd of assessng mentd retardation, and further qudified asan expert
intheadminigtration andinterpretation of tests, andin theeva uation of persons, for purposesof determining
mentd retardation.” Seeid. (175). Thisaffidavit shal Sate “to areasonable degree of cartainty, thet: (1)
the defendant has a combined Intdligence Quatient (“1Q”) of 75 or beow, and; (2) in the opinion of the
expert there is areasonable bass to beieve that, upon further testing, the defendant will be found to be
mentaly retarded, as defined [in 1 69-70].” 1d. (179).
30. Wiley'smoation rdiesin large part upon two afidavits one presented by Dr. Danid H. Grant, a
licensed psychalogis, who hasan Ed. D. in schod psychology from the Univeraity of Georgiain 1981,
withminorsin mentd retardation and reeding. The other was presented by Billy R. Fox, Ph.D., alicensed

dinicd/counsding psychologist who hasbeen practicing for 24 years. While Dr. Grant addressed to some
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degree dl the Atkins/Chase requirements, Dr. Fox only mentioned the 1Q tests he had adminigered to
Wileyin 1987 and 1994. Bath hisexaminaionsof Wiley were only for purposes of determining 1Q, using
the Wechder Adult Intdligence Scde-Revised (WAISR), thethen prevaent Wechder |Q test, whichwas
supplanted in 1997 by the WAIS 1 test adminigered by Dr. Grant.

131.  Dr. Grat interviewed and tested Wiley a the date penitentiary a Parchmean, over aperiod of two
days, in May 2003, assessng his levd of intdligence, adagptive functioning, language skills and memory
fundioning. His affidavit datesthat “[i]t ismy opinion, to areasonable degree of psychologicd certanty,
that Mr. Wiley's levd of generd intdlectud functioning is Sgnificantly subaverage and fdls within the
mentaly retarded range of intdligence” He dso determined that “Wiley exhibits defidts in adgptive
behaviorina leegt three areas expresdy recognized in the dinicd ariteria st forth inthe Atkinsdecison:
communications, functiona academics, and hedth and sefety” aswell asin the area of money conoepts
Fndly, Dr. Grant's acknowledged in his fidavit thet the third dement for mentd retardation under the
dinicd definitionsismanifestation by age 18. However, heonly reviewed Wiley’ sschodl recordsto reech
his determination that Wiley demondrated * an early manifetation of mentd retardetion.” Notwithstanding
the absence of any 1Q testing during Wiley’ sschodl years, Dr. Grant conduded that Wiley' s* conggently
poor paformance’ and “extremdy poor grades & such abasc levd of education srongly indicate severe
defidtsinintdlectud functioning conggtent with mentd retardation.” However, nather Dr. Grant nor Dr.
Fox ever dfirmatively sated, much lessproved, that Wiley’ smentd retardation had manifested by age 18.
Further, neither adminigered the “MMPI-II and/or other Smillar tests’ to determine that Wiley was not

maingering during the testing procedures
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132. Becausethedfidavits presented by Drs Grant and Fox do not fully comply with the requirements
of Chase, | would deny Wiley's gpplication. However, should Wiley timdy refile his gpplication in
conformity with Chase, it should be considered by this Court.

133. | therefore respectfully concur in part and dissent in part.

DICKINSON, J., JOINSTHIS OPINION.
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